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Gauhati High Court quashes
the proceedings by
Competition Commission

of India ("CCl”) against Star
Cement as there was a failure
to establish prima facie case

auhati High Court has allowed two writ petitions filed

by Star Cement Ltd. Star Cement Ltd. challenged

the orders passed by CCl wherein the CCI held that

Star Cement Ltd. and other cement manufacturing
companies have been indulging in cartelization and abuse of
dominance to manipulate the prices of their respective brands of
cement in North East Region of India in violation of the provisions
of the Competition Act, 2002 (“Act”) and imposed a penalty of
five lakhs on the Star Cement Ltd. Gauhati High Court set aside
the CCl's order and penalty imposed on the ground that CCl’s
order was passed without fulfiiment of the precondition of section
26(1) of the Act i.e. without arriving at a prima facie finding under
section 3 (1) and 3 (3) of the Act and the decision of the CCl in
directing investigation without fulfiiment of the said mandatory
pre-condition is totally without jurisdiction and is therefore, null
and void.
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Xiaomi has requested in its letter to CCl to recall
its report citing sensitivity of the information

Cl had found that Xiaomi, Samsung
and other smartphone makers colluded
with Flipkart and Amazon to favour
select sellers and launch their products
exclusively on their websites in breach of the
Act. Xiaomi Inc. asked CCI to recall its report on
the ground that the report contains sensitive

commercial information including its model wise
sales that was supposed to be confidential. The
Company had suggested that CCl ask the parties
privy to the report to return the document and
destroy any copies, and then issue a new one
after redacting sensitive information.

»

CClI finds Amazon and Flipkart in violation of Act,
requests for financial statement to decide the

penalty

Cl's investigation, which began in 2020,
revealed that the anti-competitive
practices by Amazon Seller Services
and Flipkart  Internet included

prioritising certain listings and offering deep
discounts on products, particularly mobile phones
that allowed preferred sellers to gain higher
visibility, effectively pushing other sellers out
of the competitive scope. Amazon and Flipkart
have consistently denied any wrongdoing,
maintaining that their practices align with Indian

laws. The companies now could review the
findings and submit objections before the CCI
decides on any potential fines or penalties. CCI
has asked Amazon and Flipkart to share financial
statements to determine a potential penalty.
CCI can impose a charge of as much as 10% of
global turnover which includes revenue earned
by the entity in India and abroad. CCl has already
shared non-confidential versions of the findings
of its Director General of Investigation.




DPIIT requests expedited investigations against
quick commerce platforms, including Blinkit and

/epto

epartment for Promotion of Industry and
Internal Trade (“DPIIT”) has requested
the CCI to investigate quick commerce
platforms, including Blinkit and Zepto,
following complaints from local retailers about
anti-competitive practices. The Commerce
Minister Piyush Goyal had recently voiced his
opinion regarding the social disruption caused
by e-commerce platforms and the risks posed by
predatory pricing, a strategy where companies
lower prices to capture market share before
subsequently raising them. The local retailers
allege that quick delivery services are engaging

in unfair practices, a concern that the DPIIT has
brought to the CCl’s attention. The DPIIT argues
that while discounts may benefit consumers,
they can harm smaller businesses that cannot
compete on price, potentially leading to higher
prices once competition diminishes. DPIIT’s letter
to the CCl supposedly outlines complaints against
quick commerce companies for employing anti-
competitive marketing strategies. The letter
highlights allegations that these firms are signing
exclusive agreements with certain suppliers,
giving specific vendors an unfair advantage and
enabling them to dominate the market.
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Overhaul of combination regulations in India

he Government of India and CCI have

notified the provisions and regulations

of Competition Commission of India

(Combinations)  Regulations, 2024
regarding the deal value threshold effective
from September 10, 2024. It is important to
note that all transactions where the transaction
value exceeds INR 2000 crores / USD 240 million
and local nexus requirements met, require prior
approval of the CCI. Significantly, this applies to
deals that have been signed but are yet to close
or even if they are partially closed. Local nexus
requirement is met if:

(a) the target’s Gross Merchandise Value, in India,
in the 12 month preceding the notifiability trigger
event is 10% or more of the global value, AND
more than INR 500 crores / USD 60 million; or

(b) the target’s turnover, in India, in the preceding
financial yearis 10% or more of its global turnover,
and more than INR 500 crores / USD 60 million;
or

(c) for digital markets, where (i) 10% or more of
the target’s business or end users are in India.




These thresholds are in addition to the assets
and turnover thresholds provided under section
5 of the Act. Target exemption, now codified
in the Act as section 5(e) is not applicable to
transaction which cross the deal value threshold
provided in the trailing email. Further, the
Regulations state that the value of a transaction
must include every valuable consideration,
whether direct or indirect or current or future,
including but not limited to:

(a) any separately agreed consideration on
account of any undertaking or restriction
imposed on any party (including for example,
non-compete fees);

(b) all incidental arrangements entered into
between the parties within two years of the
transaction coming into effect, including
technology assistance agreements, licensing
of intellectual property rights, and supply of
materials, etc.;

(c) for call options, assuming full exercise of
such call option (without discounting to present
value);

(d) the value attributable to all inter-connected
steps; and

(e) consideration payable (as per best estimates)
based on the occurrence of a future event /
outcome captured in the transaction documents.

The consideration of all acquisitions between
the parties within two years prior to the trigger
event shall be included to calculate the value
of the transaction. In case of a transaction
involving an open offer, full subscription to the
offer must be considered for the computation of
the value of such transaction. It is important to
note that, if the precise value of a transaction
cannot be established with reasonable certainty,
the transaction may be considered to exceed
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the prescribed deal value of INR 2000 Crores.
Important exemptions under the Exemption
Rules are as follows:

(@) Acquisitions in the Ordinary Course of
Business: This relates to the acquisition of shares
in the ‘ordinary course of business’ (OCB). OCB
is limited to the acquisition of shares or voting
rights only by underwriters, stockbrokers, and
mutual funds. This exemption is available if the
acquirer does not hold more than a specified
threshold of shares or voting rights as provided
below:

(i) Acquisition of unsubscribed shares
as underwriter: <25%

(ii) Acquisition of shares as stockbroker: <25%
(iii) Acquisition of shares as mutual fund: <10%

(b) Acquisitions Solely for Investment Purposes:
This relates to the acquisition of less than 25% of
shares or voting rights of the target, solely as an
investment and not leading to an acquisition of
control or right or ability to access commercially
sensitive information (CSI). Following transaction
will be treated as ‘solely as an investment”:

(i) Acquirer does not acquire the right or ability
to appoint a director or an observer to the board;
and

(ii) Transaction does not lead to any horizontal
overlaps, or vertical or complementary
relationships (Overlaps) and if Overlaps exist,
the exemption would only be available where
the acquirer holds less than 10% of the shares or
voting rights of the target, after the acquisition.

(d) Exemption for Acquisition of Incremental
Shareholding or Voting Rights: This pertains to
an incremental acquisition of shares or voting
rights by an existing shareholder holding less



than 25% of shares or voting rights (both prior
to and after such acquisition). However, such
acquisition should not result in the acquisition of
control or provide the acquirer with the right or
ability to access to CSI of the target. in case the
activities of the acquirer or its group entities and
their affiliates exhibit overlaps or complementary
linkages with the activities of target or its
downstream group entities and their affiliates,
the incremental shareholding or voting rights
acquired by a single acquisition or a series of
smaller inter-connected acquisitions should not
exceed five per cent and such acquisition should
not result in the shareholding or voting rights of
the acquirer or its group entities increasing from
less than 10% to 10% or more.

(e) Intra-Group transaction: Acquisition of shares
or voting rights where the acquirer or its group
entities already hold 50% or more shares or
voting rights in the target prior to such acquisition
are exempt, provided such acquisition does not

result in change in control. Acquisition of Assets
Acquisition of assets of another entity, within the
same group, is exempt, except in cases where
there is a change in control over the assets
being acquired. A merger or amalgamation of
enterprises within the same group is exempt,
provided that the transaction does not result in
change in control. The Amendment Act codifies
the ‘materialinfluence’ standard into the definition
of control. The rules introduce a uniform test of
‘change in control’ for such exemptions, i.e., such
exemptions are available if the transaction does
not result in a change in control. The revised
combination Regulations have significantly
increased the filing fees for both Form | (short
form) and Form Il (long form). The filing fees for
Form | have been increased from INR 2 million
(~ USD 24,000) to INR 3 million (~ USD 36,000).
The filing fees for a Form Il have been increased
from INR 6.5 million (~ USD 78,000) to INR 9
million (~ USD 107,000).
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CCl selects Management Development Institute
to conduct a market study

Cl has selected Management
Development Institute to conduct
market study on artificial intelligence
and competition law that will examine
various aspects, including potential competition
issues in the of artificial intelligence ecosystems.
The institute has been engaged to conduct
the study that will seek to understand certain
key artificial intelligence ecosystems, including
stakeholders, resources, value chains, market
structures and parameters of competition. It

will also examine the emerging and potential
competition issues in these markets/ecosystems
as well as look at the scope and nature of
artificial intelligence’s applications/use cases,
and assess associated opportunities, risks and
ramifications from a competition standpoint and
will focus on the existing and evolving regulatory/
legal frameworks governing artificial intelligence
systems and applications in India and other major
jurisdictions.




NCLAT upholds CCl’s order imposing penalty for
bid-rigging in soil testing e-tenders

ational Company Law Appellate

Tribunal (“NCLAT”) has dismissed an

appeal filed by Yash Solutions and Ors.

challenging CCI Order holding the Yash
Solutions and Ors. guilty of contravening sections
3(1), 3(3) (c) and 3(3)(d) of the Act by indulging
in bid-rigging in respect of two e-tenders invited
for the soil sample testing by the Department
of Agriculture, Government of Uttar Pradesh,
along with other entities. The NCLAT observed
that considering all the evidence on record, the
practice of collusion and bid rigging has been
established in the instant case, through evidence
on record and statements of the persons
involved. It further relied upon a Supreme Court

judgement in Rajasthan Cylinders and Containers
Ltd. and held that in cases of alleged cartelization
or anti-competitive practices, direct evidence of
an agreement between parties is not required. A
probabilistic standard of proof is sufficient, i.e.
the existence of a cartel can be inferred from
circumstantial evidence or behaviours, which is
implicit by the facts of this case. Thus, NCLAT
held that it was a clear case of anti-competitive
practices. NCLAT further rejected the arguments
of Yash Solutions and Ors. and held that the CCI
must take the total turnover for computation and
imposition of penalty and refuses to reduce the
penalty imposed.
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CClI notified the Competition Commission of
India (General) Regulations, 2024

Cl notified the Competition Commission
of India (General) Regulations 2024
with effect September 17,2024, thereby
repealing the General Regulations,
2009 as necessitated by the introduction
of Competition Amendment Act, 2023. The
Regulations inter alia make certain changes
in the provisions relating to procedure for - (i)
scrutiny of information or reference, (ii) inquiry
under section 26 of the Act and power of CCI to
join or substitute parties in proceedings, as well

as the power to continue proceedings in absence
of party. The Regulations also provide that CCI
shall maintain confidentiality of the identity of
an Informant on a request made to it in writing,
provided that where it is necessary or expedient
to disclose the identity of the Informant for
the purposes of the Act, the CClI may do so
after providing a reasonable opportunity to
the Informant, to represent its case before the
CCI. Further, the Regulation also provides that
where a party seeking confidentiality over the




information or the documents furnished by it
shall set out cogent reasons for such treatment
and shall self-certify that making the information
or documents or part(s) thereof public will result
in disclosure of trade secrets or destruction or
appreciable diminution of the commercial value
of any information or can be reasonably expected
to cause serious injury. With a view to protect the
confidential information, the Regulations inter alia
stipulates that the party claiming confidentiality
shall file a complete version of such information
or documents with the words ‘restriction of
publication claimed’ in red ink on top of the
first page, the word ‘confidential’ clearly and
legibly marked in red ink near the top on each
page, and the content on which confidentiality
has been claimed highlighted/ typed in red ink,

together with a non-confidential version thereof,
which shall redact/ not contain such information
or documents or part(s) thereof upon which
confidentiality has been claimed. The Regulations
state that the CCl may, if considered necessary
or expedient, set up Confidentiality Rings
comprising of such authorised representatives
of the parties, including, but not limited to, the
authorised representatives specified under
section 35 of the Act who would be able to access
the information in unredacted form, provided
that the CCI, while setting up a Confidentiality
Ring, may decide the extent of information to be
made accessible, as well as the parties and their
members to be included, in the Confidentiality
Ring, as deemed appropriate, for the purpose.

()

Allegations of spreading misinformation do not
fall within purview of the Act

Cl closed a complaint under section 26
of the Act, which alleged contravention
of section 4 of the Act by Mitera
Hospital, filed in an information by
Managing Director of Sabine Hospital and

Research Centre Pvt. Ltd. The Informant was
primarily aggrieved by Mitera Hospital's action of
spreading misleading information about the cost
of IVF and fertility treatments on its YouTube
channel and these statements unfairly target
hospitals offering affordable infertility care, harm

competition, and amount to abuse of dominant
position, violating section 4 of the Act. CCI held
that the Informant’s hospital provides a variety
of services, including infertility treatments and
observed that the allegations of the Mitera
Hospital circulating misinformation about the
cost of these treatments do not fall within the
purview of the Act. CCl concluded that there
was no prima-facie case of contravention of
provisions of the Act warranting an investigation
into the matter.




Delhi High Court asked the Ministry of Corporate
Affairs and CCI for response on a petition by

Apollo Tyres

elhi High Court had sought a reply from
Ministry of Corporate Affairs and CCI
on the petition filed by Apollo Tyres.
Apollo Tyres has sought to set aside the
CCI order dated November 2023 and sought a
restraint on CCI conducting further investigations
in a 2019 case in relation to the allegations of

anti-competitive practices by tyres companies.
section 3 and 4 of the Act mandates a period
of 60 days of conducting the investigation and
submission of the report thereof. There have
been 14 extensions i.e. 150 days granted to the
Director General in the present matter.

()

CCl closed case by cable operators - Vande
Mataram Cable TV Network

Cl closed a complaint filed by Vande

Mataram Cable TV Network & Anr. u/s

19(1)(a) of the Act, against Union of

India, State of Chhattisgarh, Principal
Commissioner, Central GST and other parties,
alleging contravention of the provisions of
sections 3 and 4 of the Act. The Informant inter
alia alleged that - (i) Opposite Party -5, the sole
proprietor of Grand Vision Cable TV Network
(Opposite Party-7), and Opposite Party - 6,
along with their associates, including influential
politicians and officers in Chhattisgarh, have
repeatedly misused the police to intimidate cable
TV operators in the state by filing false criminal
complaints to forcibly seize control of their
networks and monopolize the business, (ii) in
2020, a similar tactic was used to unlawfully seize
Informants partners’ shares, expropriating nearly
Rs. 2 cr. from Informants through fraudulent
practices, diverting revenue to personal accounts
while evading GST and other taxes; At the outset,
CCI found that that Informant 1 is a registered
Multi System Operator (MSO) by the Ministry of
Information and Broadcasting and Informant 2
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being a registered Local Cable Operator (LCO),
while Opposite Parties were sole proprietors,
content creators and broadcasters. CCl observed
that there is a distinction in the roles, as the
content creators and broadcasters produce
the original programming and distribution by
their network of channels, while the MSOs
and LCOs function as part of the distribution
chain, responsible for delivering this content to
viewers. CCI found that section 3 (1) and 3(3) of
the Act does not applicable since it requires two
or more enterprises in identical or similar trade,
which is not evident in this case. Further, CCI,
while referring to the violation of section 4 of
the Act held that it is well-established that the
Act does not cover cases of joint or collective
dominance and since no contravention under
section 4 of the Act has been found, further
examination of the allegations is unnecessary.
CCI further held that it is not the appropriate
forum for adjudication of the Informants’ dispute.
Accordingly, the Information filed was directed
to be closed forthwith in terms of the provisions
of section 26(2) of the Act.



Parliamentary committee to conduct CCI's

performance review

Clis likely to come under review by the
Public Accounts Committee (“PAC”) of
the Parliament this financial year. The
PAC requested a detailed report from
the Ministry of Corporate Affairs onthe operations
of the CCI. The ministry submitted the requested
information by September 27, 2024 which is the

deadline set by the PAC. The review will focus on
the effectiveness of the competition regulation in
promoting consumer choice and ensuring optimal
market outcomes without hindering invocation. It
is also scrutinize the resources and enforcement
record of CCI.

Combination Orders:

e CCl approved the proposed acquisition of the
balance 51% shareholding by Rane Holdings
Ltd. in Rane NSK Steering Systems Pvt. Ltd.
by way of a share purchase from NSK Ltd.

e CCI approved the acquisition of voting
securities by TowerBrook Capital Partners L.P
and Ascension Health Alliance (through TCP-
ASC ACHI Series LLLP) in R1 RCM Inc. and
acquisition of voting securities by Clayton,
Dubilier & Rice Holdings LLC in RT RCM Inc.

e CCI approved the National Investment and
Infrastructure Fund’s proposal to acquire an
additional stake in Ather Energy

e CCI approved the proposed merger of Tata
Motors Finance Limited into Tata Capital
Limited, with Tata Capital Limited remaining
as the surviving entity, through a scheme of
amalgamation which is to be filed before the
National Company Law Tribunal.

e CCl approved the proposed combination
envisaging the acquisition of shareholding in
Utkarsh Corelnvest Ltd. by Citrine Inclusion
Ltd

()

CCl approves the proposed merger envisaging
Ontario Ltd.s acquisition of additional unit
holding of the Highway Infrastructure Trust

CCl approved the proposed combination
envisaging the acquisition of 100%
shareholding of Actis Holdings S.a r.l. by GAP
Arthur Holdco, L.P

CCl approved the subscription of certain
shares of Aditya Infotech Ltd. by Dixon
Technologies (India) Ltd. and the acquisition
of shares of AIL Dixon Technologies Pvt. Ltd.
by Aditya Infotech Ltd.

CCIl approved acquisition of less than 10%
equity shareholding, on a fully diluted basis in
Vastu Housing Finance Corporation Limited by
Naspers Ventures B.V.

CCl approved the proposed combination
involving acquisition of 100% of the issued
and paid-up share capital of Home Credit
India Finance Pvt. Ltd. by TVS Holdings Ltd.
(TVSH), STPL Trading and Services Pvt. Ltd.
(STPL), GWC Family Fund Investments Pte.

9



Ltd. (GWCF) and PI Opportunities Fund-Il (PIOF) e CCIl approved TIGA Acquisition Corp IlI's
proposal to acquire a certain preferred stock
of Dream Sports Inc along with certain rights
from an existing shareholder of Dream Sports
Inc.

e CCl approved the proposed combination
envisaging acquisition of 100% share capital (on
a fully diluted basis) of Sunbeam Lightweighting
Solutions Pvt. Ltd. by Craftsman Automation
Ltd.
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